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END-USER LICENSE AGREEMENT (“EULA”) 
Version 10-10-2017 

 

This EULA governs the software contained in hardware products or as stand-alone software you license or 
purchase (such software, “Software” and such hardware products, “Fornetix Products”) from Fornetix LLC, a 
Delaware limited liability company (“Fornetix”), unless and until we enter into a new agreement that expressly 
replaces this EULA. If you use Software as an employee of or for the benefit of your company (“you” or 
“Company”, you represent that you have the power and authority to accept this agreement on behalf of your 
company and your company will be the licensee under this agreement. By downloading, installing or using 
Software, you consent to the terms and conditions of this EULA on behalf of the company on whose behalf you 
will use the Software provided under this agreement. The effective date of this agreement is the date that you 
first download, install or use the Software. If you do not agree to the terms and conditions of this agreement or 
if you do not have the power and authority to accept the terms and conditions of this agreement on behalf of 
your company, you may not use the Software and Fornetix is unwilling to provide you with the Software. 

1. Application 
 
This EULA set forth the terms and conditions according to which Fornetix grants to you the right to use 
the Software.  Differing or contrary terms shall not apply. 
 

2. Grant as rights 
 

a. As between Company and Fornetix, Fornetix retains all ownership and intellectual property 
rights in the Software, in particular all patent rights, copyrights, trademarks, trade names, trade 
secrets, technology, ideas, know-how, and other intellectual property rights pertaining thereto. 
Fornetix reserves all rights not expressly granted to you. 
 

b. Subject to the terms set forth in this Agreement, Fornetix grants you a non-exclusive, non- 
sublicensable, non-transferrable, fee-bearing, limited right to install and run the Software solely 
on the Fornetix Product with which it is included or which it is provided for use with. The 
foregoing license is limited to the right to use the Software on the number of computer systems 
or network servers indicated on applicable order confirmations, delivery notes and / or invoices. 
Any use going beyond these terms is expressly prohibited. 
 

c. Except as expressly provided herein or to the extent permitted under applicable law, you shall 
not, directly or indirectly: (i) copy, modify, translate, reverse compile, disassemble, reverse 
engineer or otherwise determine or attempt to determine the source code of the Software or to 
create any derivative works based on the Software or any documentation that may be provided 
with the Software, (ii) create any modifications, enhancements, updates, revisions and / or new 
releases of the Software, (iii) remove or modify any program markings or any notice of 
Fornetix’s proprietary rights, make the Software available in any manner to any third party, (iv) 
distribute, sell, transfer, lend or otherwise make available, or disclose to third parties, the 
Software (other than as incorporated within a Fornetix Product which is transferred to a third 
party as specified in the next paragraph) or (v) use any Fornetix name, trademark or logo. 
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d. You may not rent, lease, lend or provide commercial hosting services to third parties with the 
Fornetix Product without Fornetix’s express written consent. 
 

3. Update, modification, release 
 

a. You agree that (i) any and all future modifications, enhancements, updates, revisions and/or 
new releases to the Software which may be provided by Fornetix shall be the sole property of 
Fornetix or its affiliates, and (ii) Fornetix may, but shall not be obligated to, provide any such 
modifications, enhancements, updates, revisions, and/or new releases. 
 

b. You may make a reasonable number of copies of the Software, solely for archival and back- up 
purposes, provided that all of Fornetix’s copyright notices or other proprietary or restrictive 
legends or notices are reproduced on all such copies. 
 

c. You further acknowledge and agree that you shall be solely responsible for proper back-up of all 
data stored in connection with the Software and that you shall take measures to ensure such. 
 

4. Confidentiality 
 

a. You shall retain Software in strict confidence and not disclose it to any third party without 
Fornetix's express written consent. Fornetix hereby consents to the disclosure of the Software to 
your employees and contractors provided that such employee or contractor has a need to know 
in relation to your authorized use of a Fornetix Product. 
 

5. Warranty 
 

a. Subject to all provision of this section 5, Fornetix warrants that the Software, when used with the 
applicable Fornetix Product in accordance with all applicable documentation and instructions for 
its ordinary and intended purpose, shall perform in material accordance with Fornetix’s 
specifications therefor for a period of 12 months after your purchase of the Fornetix Product, 
provided that Fornetix’s sole liability for any breach of the foregoing shall be the performance of 
the obligations set forth in section 5(d) below. The foregoing warranty applies only to the initial 
licensee and not any subsequent transferee. The foregoing warranty applies only to the initial 
version of the Software you receive with the Product and not any modifications, enhancements, 
updates, revisions and/or new releases to the Software (if any), all of which (to the extent 
provided) are provided on an “AS-IS” basis. You must report any defects immediately upon 
discovery and provide Fornetix – as far as possible – with information as to the nature and 
occurrence of the defect. 
 

b. Warranty claims shall be time-barred after 12 months of the passage risk. The warranty does 
not cover Software modified by you or any third party. 
 

c. Warranty claims will be honored only in case of defects that are amenable to reproduction or 
verification. 
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d. In case of defects that are reports on the basis of section 5(a) Fornetix will at its own discretion 
repair or provide a replacement. 
In the event that Fornetix determines that it cannot eliminate the defect or provide a 
replacement within an appropriate period of time, Fornetix may provide a pro-rated refund to 
you for the Software and Fornetix Product accompanying the Software, provided that your 
promptly return the undamaged, unmodified Fornetix Product to Fornetix and destroy all copies 
of the Software in your possession or control. 
It is your sole responsibility that your hardware, system or IT environment is suitable for 
installation of the products. 
 

e. THIS IS A LIMITED WARRANTY, AND THE WARRANTY SET FORTH IN THIS AGREEMENT 
IS THE ONLY WARRANTY MADE BY FORNETIX. FORNETIX MAKES NO OTHER 
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, IMPLIED 
WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE, 
AND NON-INFRINGEMENT OF THIRD PARTIES' RIGHTS. TO THE FULL EXTENT 
PERMITTED BY LAW, THE DURATION OF STATUTORILY REQUIRED WARRANTIES, IF 
ANY, SHALL BE LIMITED TO THE ABOVE LIMITED WARRANTY PERIOD. MOREOVER, IN 
NO EVENT WILL WARRANTIES PROVIDED BY LAW, IF ANY, APPLY UNLESS THEY ARE 
REQUIRED TO APPLY BY STATUTE NOTWITHSTANDING THEIR EXCLUSION BY 
CONTRACT. NO DEALER, AGENT, OR EMPLOYEE OF FORNETIX IS AUTHORIZED TO 
MAKE ANY MODIFICATIONS, EXTENSIONS, OR ADDITIONS TO THIS LIMITED 
WARRANTY. THE ENTIRE RISK ARISING OUT OF USE OR PERFORMANCE OF THE 
SOFTWARE REMAINS WITH YOU. 
 

6. Third-Party Proprietary Rights 
 

a. Fornetix shall defend or (at its option) settle any third party claim, action or proceeding brought 
against you alleging that the Software as delivered to you and used as authorized in this 
Agreement infringes any copyright or constitute misappropriation of a trade secret of a third 
party and Fornetix shall pay any final judgments awarded or settlement agreements agreed to 
by Fornetix with respect thereto; provided that you provide Fornetix with: (i) prompt written 
notice of such claim; (ii) sole control over the defense and settlement of such claim; and (iii) all 
necessary information and assistance (at Fornetix’ expense) to defend and/or settle such claim. 
Fornetix shall not be liable for any costs or expenses incurred without its prior written 
authorization. 
 

b. Notwithstanding the foregoing, Fornetix will have no liability for claims arising from: (i) 
combination of the Software with other software or products not provided by Fornetix; (ii) the 
modification of the Software, in whole or in part, by anyone other than Fornetix; (iii) any use of 
the Software that is in breach of this EULA or any other agreement between you and Fornetix; 
or (iv) continued use by you of any specified release of the Software after Fornetix notifies you 
that continued use may subject you to such claim of infringement and provides Fornetix 
provides you with a replacement version which mitigates the infringement. 
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c. If any portion of the Software is held, or in Fornetix opinion is likely to be held, to infringe or 
misappropriate a third party’s intellectual property rights, or use of the Software is otherwise 
enjoined, then Fornetix may at its sole option and expense, within a commercially reasonable 
period of time: (i) procure for you the right to continue using the Software; (ii) replace the 
Software with non-infringing software; or (iii) in the event that neither of the foregoing is 
reasonably practicable, terminate this Agreement. 
 

d. In the event that you should suspend the use of the Software to limit potential damage in 
connection with a third-party claim brought against you, you agree to inform the third party that 
such suspension of use does not constitute admission to any allegation of infringement of any 
proprietary right. 
 

e. THIS SECTION 6 STATES THE ENTIRE LIABILITY AND OBLIGATION OF FORNETIX, AND 
YOUR SOLE AND EXCLUSIVE REMEDY, WITH RESPECT TO ANY ACTUAL OR ALLEGED 
INFRINGEMENT OF ANY INTELLECTUAL PROPERTY RIGHT BY THE SOFTWARE. 
 

7. Liability 
 
UNDER NO CIRCUMSTANCES AND UNDER NO LEGAL THEORY, WHETHER TORT (INCLUDING 
NEGLIGENCE), CONTRACT, OR OTHERWISE, SHALL FORNETIX OR ITS LICENSORS, 
SUPPLIERS OR DISTRIBUTORS BE LIABLE TO YOU OR ANY OTHER PERSON OR ENTITY FOR 
ANY INDIRECT, SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES OF ANY CHARACTER 
ARISING OUT OF OR RELATED TO THIS EULA OR YOUR USE OF THE SOFTWARE, INCLUDING, 
WITHOUT LIMITATION, DAMAGES FOR LOSS OF GOODWILL, FAILURE OF SECURITY, 
COMPUTER FAILURE OR MALFUNCTION AND LOSS OF DATA. IN NO EVENT SHALL 
FORNETIX’S LIABILITY UNDER OR ARISING OUT OF OR RELATING TO THIS EULA AND THE 
SOFTWARE EXCEED THE AMOUNTS PAID FOR THE SOFTWARE GIVING RISE TO SUCH 
LIABILITY BY YOU TO FORNETIX HEREUNDER DURING THE TWELVE (12) MONTH PERIOD 
PRECEDING THE DATE THE CAUSE OF ACTION AROSE. 
 

8. Indemnification.  You agree to defend, indemnify and hold harmless Fornetix, its suppliers and its 
resellers from and against liabilities, costs, damages and expenses (including settlement costs and 
reasonable attorneys' fees) arising from any claims from anybody that result from or relate to your use, 
reproduction or distribution of the Software or your breach of any representation, warranty or obligation 
under this Agreement. 
 

9. Miscellaneous 
 

a. This EULA is the entire agreement between the parties relating to the subject matter hereof and 
all other terms are rejected. No waiver or modification of this Agreement shall be valid unless in 
writing signed by each party. The waiver of a breach of any term hereof shall in no way be 
construed as a waiver of any term or other breach hereof. If any provision of this Agreement is 
held by a court of competent jurisdiction to be contrary to law the remaining provisions of this 
Agreement shall remain in full force and effect. 
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b. You understand that Fornetix is subject to regulation by the U.S. government and its agencies, 
which prohibit export or diversion of certain technical products and information to certain 
countries and individuals. You warrant that you will comply in all respects with all export and re-
export restrictions applicable to the technology and documentation provided hereunder. 
 

c. You represent that you are not a Restricted Party, which shall be deemed to include any person 
or entity: (i) located in or a national of Cuba, Iran, Libya, North Korea, Sudan, Syria, or any other 
countries that may, from time to time, become subject to U.S. export controls for anti-terrorism 
reasons or with which U.S. persons are generally prohibited from engaging in financial 
transactions; (ii) on the U.S. Department of Commerce Denied Person’s List, Entity List, or 
Unverified List; U.S. Department of the Treasury list of Specially Designated Nationals and 
Blocked Persons; or U.S. Department of State List of Debarred Parties; (iii) engaged in activities 
involving nuclear materials or weapons, missile or rocket technologies, or proliferation of 
chemical or biological weapons; or (iv) affiliated with or a part of any non-U.S. military 
organization. You shall not sell, resell, loan, disclose, or otherwise transfer any Software or 
Fornetix Product to any Restricted Party without prior, express written authorization from 
Fornetix and the appropriate U.S. Government agency. If you become a Restricted Party during 
the term of this Agreement, this Agreement shall automatically terminate and you shall 
immediately cease all use of the Software. 
 

d. The Software and any associated documentation qualify as "commercial items," as that term is 
defined at Federal Acquisition Regulation ("FAR") (48 C.F.R.) 2.101, consisting of "commercial 
computer software" and "commercial computer software documentation" as such terms are 
used in FAR 12.212. Consistent with FAR 12.212 and DoD FAR Supp. 227.7202-1 through 
227.7202-4, and notwithstanding any other FAR or other contractual clause to the contrary in 
any agreement into which the EULA may be incorporated, a U.S. government customer will 
acquire the Software and any documentation with only those rights set forth in this EULA. Use 
of either the Software or documentation or both constitutes agreement by the U.S. government 
customer that the Software and documentation are "commercial computer software" and 
"commercial computer software documentation," and constitutes acceptance of the rights and 
restrictions herein. 
 

e. These terms and conditions and all disputes arising out of or in connection with this Agreement, 
including the making thereof, will be governed by and construed exclusively in accordance with 
Virginia law, without regard to conflicts of laws rules. The provisions of the United Nations 
Convention on the International Sale of Goods (CISG) of 11 April 1980 do not apply. 
 

f. The parties consent to the jurisdiction of the state and federal courts located in Virginia with 
respect to any case or controversy arising in connection with this EULA or the Software. 
 

g. The invalidity of any provision of this EULA terms will not otherwise affect the validity of the 
EULA terms. In the case of any dispute, any invalid provision will be replaced, insofar as legally 
permissible, by a provision that most closely approximates and most likely represents the well-
understood economic interest of the Parties in the invalid provision. The above provisions will 
apply accordingly in the case of any omissions in this EULA. 


