
EVERYSCAPE, INC. 
END USER LICENSE AGREEMENT 

 
This End User License Agreement is a binding, contractual agreement (“Agreement”) between You and 
EVERYSCAPE, Inc. (“Licensor”).  This Agreement applies solely to Your Use of the software with 
which the Agreement is provided (the “Software”), including all enhancements, versions, and 
modifications to the Software.  By accepting the Software or by installing or using the Software, You are 
indicating Your acceptance and agreeing to all the terms and conditions of this Agreement.  

UPON ORDERING, DOWNLOADING, INSTALLING OR USING ANY VERSION OF THE 
SOFTWARE, YOU AGREE TO BE BOUND BY THE TERMS AND CONDITIONS OF THIS 
AGREEMENT. THIS IS A LEGAL AND BINDING AGREEMENT BETWEEN YOU (THE END 
USER) AND LICENSOR. IF YOU DO NOT ACCEPT AND AGREE TO THE FOLLOWING TERMS 
AND CONDITIONS, YOU MUST NOT USE OR INSTALL THE SOFTWARE. 

1.  LICENSE.  Upon Your acceptance of the terms and conditions of this Agreement, You will be 
permitted to install and use one (1) copy of the Software in executable, object code form only solely for 
use in accordance with any documentation accompanying the Software (the “Use”).  Subject to the terms 
and conditions in this Agreement, You are granted a non-exclusive license to Use the Software unless and 
until this Agreement is terminated.  Use does not include using the Software for the business needs of a 
person or entity other than You, such as providing outsourcing, service bureau, on-line services, or 
training to third parties. You expressly agrees to Use the Software in accordance with this Agreement. 

2.  RESTRICTIONS; U.S. GOVERNMENT END USERS.  The Software is owned by Licensor or its 
suppliers or licensors and is protected by United States copyright laws. Therefore, You may not Use, 
copy, modify, download or transfer the Software or any component of the Software, in whole or in part, 
except as expressly provided in this Agreement.  You may not reverse engineer, disassemble, decompile, 
or translate the Software, attempt to derive the source code of the Software, create any derivative work 
from the Software, or authorize or assist any third party to do any of the foregoing.  You may not rent, 
lease, loan, resell for profit, or distribute or otherwise transfer, with or without consideration, the 
Software, or any part thereof.  You may not remove or alter any proprietary notice or legend regarding 
Licensor’s proprietary rights in the Software.  You may not Use the Software except in accordance with 
applicable laws and regulations, nor may You export, directly or indirectly, the Software from and outside 
the United States of America except as permitted under the applicable laws and regulations of the United 
States of America.  You may not Use the Software to defraud any third party or to distribute obscene or 
other unlawful materials or information.  Each of the components that constitute the Software and its 
related documentation is a “commercial item” as that term is defined at 48 C.F.R. 2.101, consisting of 
“commercial computer software” and “commercial computer software documentation” as such terms are 
used in 48 C.F.R. 12.212.  Consistent with 48 C.F.R. 12.212 and 48 C.F.R. 227.7202-1 through 227.7202-
4, all U.S. Government end users acquire the Software and any documentation provided with the Software 
with only those rights set forth in this Agreement. 

3.  OWNERSHIP.  The Software is the property of Licensor or its suppliers, and Licensor retains all 
right, title and interest to the Software, including any intellectual property rights regarding trademarks, 
service marks and trade secrets, as well as any rights in copyrighted and/or patented materials provided to 
You as part of the Software.  Except for the limited license granted to You in this Agreement, You obtain 
no rights to the Software, and Licensor reserves all rights not expressly granted to You. Licensor reserves 
the right to disclose Your customer of our product. Licensor will obtain Your approval before disclosing 
any additional information regarding Your Use of Licensor’s products in marketing or promotional 
materials. 

4.  THIRD PARTY SOFTWARE.   “Third Party Suppliers” are those business entities that have 
authorized Licensor to distribute that entity’s software and documentation to customers as “Third Party 
Software” by sublicense between Licensor and You. Certain items of software delivered with the 
Software may also be subject to “open source” or “free software” licenses (“Open Source Software”).  



Any Third Party Software or Open Source Software license agreements provided by Licensor to You on a 
schedule hereto, on an order form, via a separate click wrap license, or as set forth in a THIRDPARTY.txt 
file will, in addition to this Agreement, govern Your possession and Use of that Third Party Software.    
Nothing in this Agreement grants You rights that supersede, the terms and conditions of any applicable 
end user license for the Third Party Software or Open Source Software. If required by any license for 
particular Open Source Software, Licensor makes such Open Source Software, and Licensor’s 
modifications to that Open Source Software, available by written request. The License of all Third Party 
Software is final. 

5.  DISCLAIMER.  TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, THE 
SOFTWARE IS PROVIDED “AS IS” WITHOUT ANY CONDITION OR WARRANTY 
WHATSOEVER.  THE ENTIRE RISK ASSOCIATED WITH THE USE OF THE SOFTWARE 
RESIDES WITH YOU.  LICENSOR EXPRESSLY DISCLAIMS ALL OTHER REPRESENTATIONS 
OR WARRANTIES, WHETHER EXPRESS, IMPLIED, OR STATUTORY, INCLUDING WITHOUT 
LIMITATION, ANY WARRANTIES OF TITLE, NON-INFRINGEMENT, NON-INTERFERENCE 
AND/OR QUIET ENJOYMENT, SYSTEM INTEGRATION, MERCHANTABILITY, FITNESS FOR A 
PARTICULAR PURPOSE AND DATA ACCURACY. 

By way of example, without limitation, Licensor provides no warranties of any kind to any end-users 
accessing or otherwise using applications developed or otherwise obtained by You.  Because programs 
such as this are inherently complex, Licensor does not warrant that the Software is error-free or will 
operate without interruption.  Furthermore, Licensor does not warrant that the Software will work with 
any given database, network or network application.  You acknowledge that due to the complexity of the 
Software, it is possible that use of the Software could lead to the unintentional loss or corruption of data. 
You assume all risks of such data loss or corruption. The Software is not designed or licensed for use in 
hazardous environments requiring fail-safe controls, including, but not limited to operation of nuclear 
facilities, aircraft navigation or communication systems, air traffic control, and life support or weapons 
systems.  Licensor specifically disclaims any express or implied warranty of fitness for such purposes. 

SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OF IMPLIED WARRANTIES SO 
THE WARRANTY LANGUAGE ABOVE MAY NOT APPLY TO YOU.  IN SUCH CASE, 
LICENSOR'S LIABILITIES SHALL BE LIMITED BY THE PROVISION BELOW ENTITLED 
"LIMITATION ON LIABILITY." 

6.  LIMITATION OF LIABILITY.  IN NO EVENT SHALL LICENSOR OR ANY OF ITS 
LICENSORS, AGENTS OR REPRESENTATIVES BE LIABLE TO YOU OR ANY THIRD PARTY 
FOR ANY SPECIAL, INDIRECT, INCIDENTAL, EXEMPLARY OR CONSEQUENTIAL DAMAGES 
OR LOSS OF GOODWILL OR LOST PROFITS OR LOST OPPORTUNITIES IN ANY WAY 
RELATING TO THIS AGREEMENT OR RESULTING FROM THE USE OF OR INABILITY TO USE 
THE SOFTWARE OR THE PERFORMANCE OR NON-PERFORMANCE OF ANY HARDWARE, 
THIRD-PARTY SOFTWARE AND/OR SERVICES, INCLUDING THE FAILURE OF ESSENTIAL 
PURPOSE, EVEN IF LICENSOR HAS BEEN NOTIFIED OF, OR REASONABLY COULD HAVE 
FORESEEN, THE POSSIBILITY OR LIKELIHOOD OF SUCH DAMAGES OCCURRING, AND 
REGARDLESS OF WHETHER SUCH LIABILITY IS BASED ON CONTRACT, TORT, 
NEGLIGENCE, STRICT LIABILITY, PRODUCTS LIABILITY OR OTHERWISE.  IN THE EVENT 
THAT THE SOFTWARE OR ANY REPORT OR INFORMATION GENERATED BY THE 
SOFTWARE IS USED IN CONNECTION WITH ANY DIAGNOSIS OR TREATMENT BY YOU OR 
ANY AUTHORIZED USER AND/OR ANY OF YOUR EMPLOYEES, AGENTS, AND/OR 
REPRESENTATIVES. YOU AGREE TO ACCEPT ALL RESPONSIBILITY IN CONNECTION 
THEREWITH, INCLUDING RESPONSIBILITY FOR INJURY, DAMAGE AND/OR LOSS 
RELATED TO SUCH DIAGNOSIS OR TREATMENT. ANY LIABILITY OF LICENSOR WILL BE 
LIMITED EXCLUSIVELY TO A REFUND OF THE PURCHASE PRICE PAID FOR THE 
SOFTWARE BY YOU TO LICENSOR, REGARDLESS OF THE FORM OF ACTION, WHETHER 
BASED ON CONTRACT, TORT, NEGLIGENCE, STRICT LIABILITY, PRODUCTS LIABILITY OR 
OTHERWISE. 



7.  INDEMNITY.  (a) You agree to indemnify, defend, and hold harmless Licensor from any suits, 
losses, claims, demands, liabilities, costs and expenses (including reasonable fees for attorneys) that 
Licensor may sustain or incur from Your use of the Software, from Your breach of any of Your 
obligations or any restrictions set forth in this Agreement, or from Licensor's enforcement of this 
Agreement against You. 

(b) Should the Software become, or in Licensor’s opinion be likely to become, the subject of any such 
infringement claim, You shall permit Licensor, at Licensor’s option and expense, to (i) procure for You 
the right to continue using the Software, or (ii) replace or modify the Software so that it becomes non-
infringing, or (iii) terminate the right to use the Software, upon which termination You agree to promptly 
destroy all copies of the Software and certify the same to Licensor, whereupon Licensor, will refund Your 
license fee for the Software as depreciated on a straight-line three (3) year basis. 

 (c) Licensor shall have no liability for any claim of patent, copyright or trade secret infringement that is 
based on (i) the use of other than the latest version of the Software, if such infringement could have been 
avoided by the use of the latest version, (ii) the use or combination of the Software with software, 
hardware or other materials not recommended by Licensor, provided such infringement would not have 
arisen but for such use or combination, or (iii) use of the Software in a manner other than that for which it 
was designed or contemplated as evidenced by Licensor’s Documentation, or (iv) any unauthorized 
modification by You or a third party of the Software, or (v) any compliance with designs, plans or 
specifications furnished by You or on Your behalf. 

8.  NO DUTY TO CORRECT ERRORS.  Without limiting the provisions of Section 1, You 
acknowledge and agree that Licensor has no obligation under this Agreement to correct any defects or 
errors in the Software furnished to You under this Agreement, regardless of whether You inform Licensor 
of such defects or errors or Licensor otherwise is, or becomes aware of, such defects or errors.  To the 
extent Licensor provides You with any updates or upgrades to the Software such updates and upgrades 
shall be deemed to constitute part of the Software and shall be subject to all terms and provisions set forth 
in this Agreement, including, without limitation, terms and provisions related to licenses, use restrictions, 
ownership and distribution of the Software. 

9.  TERMINATION.  (a) The Agreement will be in effect as of the date You accept this Agreement, or 
as of the date You first install or Use the Software, whichever first occurs.  Where You have paid a 
license fee for the Software, this Agreement shall continue for the term of the license as set forth in the 
purchase order for which the license fee was paid unless in the event of a breach of any term or condition 
herein.  Either party may, at its option, terminate this Agreement in the event of a breach by the other 
party.  Such termination may be effected only through a written notice to the breaching party, specifically 
identifying the breach or breaches on which such notice of termination is based.  The breaching party will 
have a right to cure such breach or breaches within thirty (30) days of receipt of such notice, and this 
Agreement shall terminate in the event that such cure is not made within such thirty (30)-day period.  

(b) Upon any termination of this Agreement, the license granted under this Agreement shall immediately 
cease, and You (i) shall immediately discontinue all use of the Software, as well as any use of Licensor’s 
confidential information; (ii) shall delete any copies of the Software and Licensor’s confidential 
information from Your computer storage or any other of Your media, including, but not limited to, online 
and off-line libraries; (iii) shall return to Licensor or, at Your option, destroy, all copies of the Software 
and any of Licensor’s confidential information remaining in tangible form; and (iv) shall promptly pay to 
Licensor all amounts due and payable pursuant to any license fee. 

(c) Sections 2, 3, 4, 5, 6, 7, 9, 10, 11, 12, together with any accrued payment obligations, shall survive 
expiration or termination of this Agreement for any reason. 

10.  GENERAL PROVISIONS.  This Agreement will be governed by the laws of the State of 
Massachusetts, without regard to, or application of, rules or principles regarding conflicts of law or to the 
United Nations Convention on the International Sale of Goods.  The state and federal courts located in the 



Commonwealth of Massachusetts shall have sole and exclusive jurisdiction over any disputes arising 
under this Agreement, and You agree to submit to the personal jurisdiction of such courts. You 
acknowledge that Licensor will have the right to seek an injunction if necessary to prevent a breach of 
Your obligations hereunder.  If any provision of this Agreement is held to be unenforceable, that 
provision will be disregarded for purposes of the dispute or other circumstance giving rise to such finding, 
and the remaining provisions will remain in full force.  In the event that Licensor prevails in any 
proceeding or lawsuit brought by either party in connection with this Agreement, Licensor will be entitled 
to receive its costs, expert witness fees and reasonable attorney’s fees, including costs and fees on appeal.  
The failure of Licensor to require Your performance of any provision in this Agreement shall not affect 
Licensor’s full right to require such performance at any time thereafter; nor shall the waiver by Licensor 
of any breach of any provision of this Agreement be taken or held to be a waiver of the provision itself.   

11.  ASSIGNMENT.  You may assign this Agreement only if You assign all of Your rights hereunder, 
only if You thereafter destroy or transfer to the assignee all full or partial copies of the Software in Your 
possession, and only if the assignee agrees to assume and to be bound by Your obligations under this 
Agreement; otherwise any attempted or purported assignment by You shall be null and void.   

12.  SEVERABILITY.  If any provision hereof shall be held illegal, invalid or unenforceable, in whole 
or in part, such provision shall be modified to the minimum extent necessary to make it legal, valid and 
enforceable, and the legality, validity and enforceability of all other provisions of this Agreement shall 
not be affected thereby. 

13.  WAIVER.  No delay or failure by either party to exercise or enforce at any time any right or 
provision hereof shall be considered a waiver thereof or of such party's right thereafter to exercise or 
enforce each and every right and provision of this Agreement. A waiver or amendment to this Agreement 
shall be effective only if it is in writing (by non-preprinted agreement or terms and conditions) and signed 
by an authorized representative of You and Licensor. No single waiver shall constitute a continuing or 
subsequent waiver. 

14.  CONFLICTING TERMS AND CONDITIONS.  THIS AGREEMENT CONSTITUTES 
THE ENTIRE AGREEMENT BETWEEN THE PARTIES AND SUPERSEDES ANY 
PROPOSAL OR PRIOR AGREEMENT, ORAL OR WRITTEN, AND ANY OTHER 
COMMUNICATIONS BETWEEN THE PARTIES IN RELATION TO THE SUBJECT 
MATTER OF THIS AGREEMENT. ACCEPTANCE BY LICENSOR OF ANY PURCHASE 
ORDER PLACED BY YOU IS CONDITIONED ON YOUR ASSENT TO THE TERMS SET 
FORTH HEREIN. SHIPMENT OF SOFTWARE TO YOU SHALL NOT IMPLY LICENSOR'S 
ACCEPTANCE OF TERMS IN ANY PRE-PRINTED OR OTHER PURCHASE ORDER FOR 
THE SOFTWARE OR DOCUMENTATION THAT CONFLICTS WITH THIS AGREEMENT 
OR WITH LICENSOR’S QUOTATION. SUCH CONFLICTING TERMS SHALL BE OF NO 
FORCE OR EFFECT, UNLESS SO AGREED BY THE PARTIES IN WRITING. 
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